Leela Chauhan Vs. H.P. State co-operative.
Case No. 30-1 of 2018/13
CIS Regis. No. 90926/2015.
CNR No. HPSH120006432015.
Suit for Declaration u/s 34 of Specific
Relief Act, 1963.

In_the Court of Vikas Kapoor, Civil Judge, Court No.7,
District Shimla, Himachal Pradesh.

Case No. 30-1 of 2018/15.
CIS Regist. No. 90926/2015.
_Filing No. 90026/2015.
i CNR No. HPSH1200 06432015.
Date of Institution: 18.08.2019.
D‘ate of Decision : 02.08. 2021

el

b
LS L

In the matte-r of
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Smt Leela Chauhan aged about 60 years, vvlfe ef Sh Roshan Lal
Chauhan resident of Kedar Bhawan Jawahar Park Selan Tehsil
and Drstrlct Solan H.P. > 4 RN
TR N NN 1P|alntlff
\.:“~ Versys. . i R N b

The Himachal Pradesh State Co eperatlve Marketrng and

through its Manging Dwector_\(t;_llMFED)
.. Defendant.

Swt for Declaratlon u/s 34 of Specific
Rehef Act, 1963.

For the Piarntlff Sh. Roshan Lal, SPA of Plaintiff.
For the Defendant 'AIready ex-parte.

..... a8 .r_.",-'.-_::.-,-.-.-...“.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.-.

5 _u-dfe_.f'i_in-g NT.
Plaintiff was confirmed permanent employee, now

retired as senior assistant HIMFED with spotless career. Plaintiff
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was transferred from office of the area manager HIMFED Solan to
Wine Bottling Plant Parwanoo. Further that plaintiff was relieved in
absentia as she as on medical leave, which was sanctioned on
submission of medical |IIness and fitness certificate. Plalntrff has’
further pleaded that she was he3|tant to join at parwanoo as a
woman at a wme bottlrng plant rdn mostly by men and she made
representatlon to government and her transfer was canceled:
Plaintiff pleaded that defendant malafldely d|d not obey orders
gjven by government Plalntlff pleades that she approached the
HP admmlstratlve tribunal and her transfer Was Stayed by trlbunal
Further pfatntlff claims that order of the tnjaunal Was dlsobeyed by
MD of the corporatlon and she vvas constrarned to file contempt of
court petition. PIa|nt|ff furthers pleades that her petition was
dfsmlsses by Trlbunal and ‘she thereafter joined her duties at
Parwanoo. Plalntlff pleads that on 5.4.2001 a notice was
published in, newspaper that plalntlff was going to be dismissed
for dlsobedlence of transfer order which was stayed by tribunal
and defendant hrmself Was in violation of same. Plaintiff pleades
that thats how she came to know of ex- parte disciplinary
Plalnt“ﬁ* has pIeaded that she wrote to defendants to let her join
th_e-.mdls__erpllnary proceedings, which was denied and she was not

ey_e_rf supplied the copy of inquiry report and she was dismissed
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despite her medical leave and interim order of Tribunal. Plaintiff
has pleaded that she as dismissed by order of MD dated
09.05.2001 and reason given was not fit for service. Plaintiff has
submitted that order of dlsmlssal was given on the basis of i rnqurry
report, order of trrbunal relevant records and submrssrons made
by plaintiff, mentron of whrohrs not m the dismissal order Plamtlff
has submrtted that order ef drsmrssal was without any reasons
being in contraventron of Crvrl services rules and was passed éx-
parte Wrthout servrngecharge -sheet on plalntrﬁ-‘ Whloh |s contrary to
Iaw Plarntrff has challenged the order ot d|Sm|ssaI on the ground
of rt bemq an ex-parte order, non servrng of rnq.utry report, non
oonsrderatlon of medical Ieave drsmrssat desplte the interim
orders of Tribunal, drsmlssal by declarrng plarntrff absconding from
duty but despite of her presence orde_r.- partrally revoked by board
of directors, Punlshment not proportionate and it being
unconstrtutronal @rder of drsmrssal caused period between
952001 to" 552000 to be ‘treated as dies non and break in
service, desplte her belng in service at parwanoo period from
4.4, 2001‘ to lO~5 200’1 and got paid and period of stay cannot be
treated as break Claims that absence from 4.10.2001 to
1.4 6 2002 Was on account of interim order. Plaintiff filed an appeal
before Board of directors and was reinstated by resolution dated
14_.6.2002 still the period of 5.5.2001 to 14.6.2001 was ordered to
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be treated as break in service. Plaintiff filed series of appeal and
penalty was reduced in stages and period from 5.5.2000 to
3.4.2001 was ordered to be treated as period spent on leave on
review. On further rewew penalty held to dlsproportlonate and‘
board waived all penaltres by order dated 4.10.2005 but order of
dismissal not declared nutl and vold Further appeal flled be‘lioner
Addltlonal reglstrar eooperatlve souety but dismissal orders, trll not‘
declared nuJI and v0|d Penalties of ForC|bIe oonsumptlon “of
Iea\(e some leaves treated as half pay and sdme perlod was
treated as extraordlnary leave wrthout pay Annual mcrements not
glven Ats*o “plaintiff paid Iess teave eneashment and gratuity.
Further appeals were filed wrth hlgher authorrt«res which were held

to be ‘hot malntalnable
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2. Defendants were'fduly ser{/ed and they contested the
suit by f|||ng a ertten Statement wherein Service and tranfer of
plaintiff adrmtted Defendant ‘corporation denied that plaintiff was
relieved: |n absent“a When she was on leave, but she was relieved
becausashe dld not f0|n her duties and her leave was sanctioned
on 113 2003 Defendant has denied the bad working conditions
at parwanoo and has pleaded that it is no ground to disobey
transfer order and directions by government were to do letters and
were not orders. Defendants has denied any orders were given by

government and they were merely to do letters, which can be said
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to be political interference in working of corporation and amounted
to misconduct on part of plaintiff. Defendant has admitted filing of
Application and interim order passed by tribunal but has claimed
that same was procured by plaintiff by misrepresentation of'faets’
and same were got vacated byldefendants Defendant has denled
that they had™ dlsobeyed the Orders of Tribunal. Defendants
admitted that plalntrffs petrton was dismissed and she Jomed at‘
Parwanoo Defendant aflege ‘that notice was publlshed before
Jotnrng of plalntrff at‘ Parwanoo and she d|d nOt jOrn at parwanoo
as per transfer order and she only: ]orned after her appllcatlon in
trlbunaL was -dismissed. Defendant has c}armed that plaintiff was
aware of dlscrplrnary proceedlngs Whtch she |ntent|onaIIy did not
1orn Defendant submltted that. representatron by plaintiff was
made only when the drscrplmary proceedlngs were being wound
up, further that d|SC|pI|nary proceedlngs were not challenged
within Ilmltatton and plarntlff was not on medical leave.
Defendants has denred that disciplinary proceedings were
contrary to iaw and were conducted behind the back of plaintiff
and she Was drsmrssed after the conclusion of legal and valid
dfrs_grpftnaryt_pr.oceedlngs initiated on the ground of her gross-
drsobedtenoeof transfer order. Defendant has submitted that the
staygranted by Hon’ble tribunal was vacated after they had made

r'é_pr_ésentation in the tribunal and original application of plaintiff
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was also dismissed. Defendant has submitted that dismissal order
Is a speaking order and in accordance with law. Defendant has
also submitted that penalty imposed on plaintiff is also in
accordance with law. Defendant has also submitted that Ch'argei'
sheet and inquiry reﬁert"*was properly served onf"'plain'titf
Defendant has" alleged thathleaVe of the applicant Was granted
only for the purpose of regu[arlzatron of the period of absence and‘
the samé Was sanctloned Only on 11.3. 2003 whrch was submrtted
on’ ;LSt February 2003 and same was not gnfen dUrlng the tlme of
absence O A AR
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Whether the plalnttff is entrtled to declaratlon as prayed for ?
.......... L et ) OPP
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-

. Whether plaintiff is entlﬂed to mandatory injunction as
prayed tor ’> :'. 4 H o OPP

II. Whether thestnt m hand IS neither competent nor
marntalnabfe as alleged? ..... OPD
IV, Whether the P‘Ialntlﬂ“ is estopped from filing or maintaining

the surt on.account of his own act, conduct, deeds, lapses,

OmlSSIOh commission and acquiescences as alleged?........
U e, B OPD

""?":*{_'/."'W'hether the suit is barred by Limitation as alleged?....
-f OPD
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VI. Whether the plaintiff has concealed material facts from the
court, if so, its consequences?
OPD

VII. Whether suit of the plaintiff suffers from vice of,
suppression  varai. and Suggestion falsie, if SO, “-i_t's-.'
consequences’?....f.__ (._ OPD

by

VIL. Whether thé plalntlﬁ has no‘éause of action agalnst the

defendant as alleged9 OPD
IX Relref 'l?.;
3.{-: The partles have led ofal’ and documentary evidence

in. sugpett of ‘their respective averments *

ok | have heard Id counSeI for the parties and perused

..... i
-

the relevant record of the case

5. Fer the reasohs to be recorded hereinafter my finding

on the afforesald ppmt are as follows :

ISSUE Ne 1 :.Yes

ISSUE No. 2 : .Yes

ISSUE No.3 : .No

ISSUE No.4 : .No

ISSUE No.5 : .No
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ISSUE No. 6 : .No

ISSUE No. 7 : .No

ISSUE No. 8 N .No

ISSUE Nﬁ,f'l.L "

e W

'\-\.___: ':

RELIEF The swt of the plaintiff is decreed as
per the operative part of the
Judgment 5 . y

" T -\.'.\. i
g B ey

DEFENDANT EX-PARTE 28 O
EVlDENCE LED. _,._5; SN

té':-::j?*' Plalntlff has only.- exammed herself as PW 1 and
tendered her evidence by Way “of a’tfldawt WhICh iIs Ext PW 1/A.

dated as PW1/B-1, Reply of representatlon as Ext PW1/C (3
pages), Reply -of representatlon ‘dated 24.4.17 as Ext PW 1/D (4
pages), Ietter dated 19 04 2001 as Ext PW 1/E, Reply of show
cause notlce dated 20 4 2001 as Ext PW 1/F, Show cause notice
dated 21 4 17 as Ext pPW 1/G, Office order dated 9.05.2001 as Ext
PW 1/H Letter dated 21.9.15 as Ext PW 1/J (2 pages), Office
Order dated 41.3.2003 as Ext PW 1/K, Office order dated
14 6 2002 as Ext PW 1/L, Office order dated 4.10.2005 as Ext PW
‘1/M Offlce order dated 22.1.2003 as Ext PW 1/N, Office order
dated 22.10.2005 as Ext PW 1/O, Office order dated 07.12.2006
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as Ext PW 1/P (3 Pages), Office order dated 03.5.2005 as Ext
PW 1/T ( 2 Pages), Office order dated 5.11.2002 as Ext PW 1/Q,
(2 pages), Office order dated 05.04.2007 as Ext PW 1/R, Letter
dated 04.09.12 as Ext PW 1/S, Letter dated 19.03.2005 as Ext
PW 1/U, Notice u/s 76 as Ext PW 1/V, which she has deposed to
be read in her evrdence andhhas prayed that her case be decreed

(Onglnal document seen and returned)
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ISSUES NO 1 & 2

l'. .\."'

7."1}-:j:“-1:.-_1"~._ The present is a servrce matter by the present CIVI|
surt the pl*alntlff has challenged her drsrmssal an the grounds of
EXLparte d|SC|pI|nary proceedlngs unreasoned dismissal order
and violation of pnncrples of naturat justrce First, the issue of
]urlsdrctlon of civil court'to declde the service matters will be taken
up. The Jurlsdlctlon of civil court to adjudicate service matters was
discussed by Hon ble supreme ‘court in the case of Rajasthan
SRTC vs. Bal Mukuhd Balrwa (2009) 4 SCC 299, wherein
Hon’ble apex court held

...._'- :._ ; .'5

o 21 Adlspute arising in between an employer and employee
may or may not be an industrial dispute. The dispute may be in
relatto‘n 10 er arising out of a fundamental right of the employee,
or-his- nght under a parliamentary Act and the regulations framed
thereunder and/or a right arising under the provision of the
industrial Dispute Act or the sister laws and may relate to same or
similar or different rights, or even may be based on common law
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right or contractual right. The question in regard to the jurisdiction
of the civil court must, therefore, be addressed  having regard to
the fact as to which rights or obligations are sought to be enforced
for the purpose of invoking or excluding the jurisdiction of a CIVI|
court. e,

23 If an employee mtends to-enforce his constltutlonat rlghts or
a right under a: statutery regutattons the civil court WI|| have. the
necessary JUI‘ISdIQl'Ion 10. try a suit.If, however, he clalms h|s rlght
and correspondlng ebhgatlen only in terms of the provisions. of the
industrial * Dtspute Act or,'the sires laws so called, the Civil court
will have hone. tn view, of the matter, in our consmiered opinion, it
would not be correctfto contend that only becaUSe the em‘ployee
cancerned is also a workman within_the meamng of the ‘provision
of ~the: 1947 Act or the conditions-.of is, service, are otherwise
governed by:the standing order certlfled under the 1946 Act ipso
facto*the civil court will have fio. jur‘ISdIGtLOTTI This aspect of the
mattet-has recently been consmiered by this ‘court in Rajasthan
state road transport corpOratlon &. Ors vs Mohar Slngh ((2008) 5
IS barred or not must be detxer.mlned havmg regard to the fact of
each case.If the infringement ‘of-standing order or other provisions
of the Industtial Dispute Act-are alleged, the civil court’s
Jurisdiction'may. be. held-to"be barred but if the suit is based on
the V|0Iat|0n of phnmples of common law or constitutional
prowsmns .or on Other .grounds, the civil court’s jurisdiction may
not be held to be barred If no rights is claimed under a special
statute" lh termis whe‘reof the jurisdiction of the civil court is barred,
the cavql court W|Il have jurisdiction

24 When there is a doubt as to whether Civil Court has
Jurlsdlctlon to try a suit or a not, the courts shall raise a
preaumptlon that it has such Jurisdiction.
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8. As in this case the dismissal of the plaintiff is
challenged on the ground of violation of principle of natural justice
therefore this court has ample jurisdiction to entertain the present
dispute. Also the defendant is a corporation formed under HI5 G-di"
operative socretles act 1968 and plaintiff was dlsmlssed under
rules framed under the act and 5 per catena of Judgments glven
by Hon’ bIe ngh Court of HP thls court has jurisdiction to decrde‘

the present matter j ~E.‘.- "

'..:

UNREASONED DISMISSAL ORDER. - O

9 : . The order of the dlsrmssal Ext PW l/H of the plaintiff,
the coneerned authority had Just grven abackground of the show
caUSe notice and representatlon preferred by the plaintiff and has
srmply observed that “he" has censrdered the representation,
enquiry file and reIevant records and the order of the tribunal and
has found no merlt |n submrssrons made by the plaintiff and has
simply come to the cOn‘ciuern that plaintiff is not a fit employee to
be retarned rn thelr Senflces and has consequently dismissed her
from s’ei*vrce and has also ordered that period of unauthorized
absence ftom duty l.e., w.e.f. 5-5-2000 to 3-4-2001 will not count
for any ser‘VIce benefit and shall constitute break in service. It is
e\rld_er_]_t.from the reading of this order of dismissal that neither the

au_thbrity has considered the submissions made by the plaintiff
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and nor has given any reasons for reaching the conclusion that
how, and on the basis of what material the authority has reached
the conclusion that plaintiff is not a fit employee to be retained in
the service. Plaintiff had preferred representation twice td the"
Managing d|rector WhICh are Ext PW 1/C and D. From a Readrng
of these representatron 1t Hrs e‘\/rdent that pIarntrff had made
representatlons that no charge sheet or inquiry report Was ever‘
supplred to her She had represented that she was not aware ‘of
the proceedrngs and that on account of the enV|r0nment at the
Parwanoo pIant she was reluctant to Jorn the sarne She has also
represented that her approachlng the trrbunal challengrng the
transfer order should not be used agarnst her ‘Plaintiff had also
preferred representatlon Ext PW lfD |n addltlon she made
representatron that the order of transfer ‘was not made available to
her and she was relieved in absentla She has also represented
that she had applled for causal leave and request for extension
was also made and further that she was advised rest as she had
to undergo treatment She also made representation that the
penalty ‘proposed on her was highly disproportionate. None of
these grOUnds wiere discussed by the Authority while passing the
drsransal o=rder and why they were not accepted the authority has
sr_r_n-p-ly___,c-:ome to the conclusion he has found no merit in her

su_bnﬁission. The authority has also not discussed the material on
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which it has relied to come to the conclusion that the employee is
not fit for service. The authority has simply mentioned the inquiry
file, relevant records and the order of tribunal in coming to the
conclusion that plaintiff is not a fit employee to be retained rn the’
service. Therefore thrs order of dismissal Ext PW. 1lH |s not

reasoned and is- vorlatrve of prlncr]ole of natural Justice."

L® o T | ¥
it a_ e

EX- PARTE DISCIPLINARY PROCEEDINGS

108, Pfarntrff has pleaded that she onIy came to know of the
drsclphnary proceedlngs by way of; showcase notlce publlshed In
the newspaper against the proposed penalty of drsmrssal and no
effort Was made to serve charge sheet on the plamtrff Defendant
rs Wrrtten Statement has aIIeged that plamtrff was fully aware of
the' proceedlngs and she purposely d|d 'not join the same. But the
defendant corporatlon choose to proceed ex-parte on this case
despite brrng fully aware of the pendency of this case. Therefore,
no wrtness was exa‘mmed by the defendant Corporation on oath
and he cou1d not be cross examined by the counsel for plaintiff in
this crrcl‘.fmstance a presumptron arises against the defendant as
stated by H.oh bIe apex court In Vidhyadhar v. Manikrao - 1999 (3)

SCC 573 relteratlng the following well recognized legal position:

. "Where a party to the suit does not appear in the witness-
box and state his own case on oath and does not offer himself to


https://indiankanoon.org/doc/1332419/
https://indiankanoon.org/doc/1332419/
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be cross-examined by the other side, a presumption would arise
that the case set up by him is not correct.”

11. Therefore, a presumption arises against the defendant
that his case is not correct It |s therefore safe to conelude that
charge-sheet was not serVed on the plaintiff and she Was
proceeded ex- pa‘rte and no effort was made to serve her
Therefore the pla;mtrff Was glven no opportunlty of being heard
and- whrch has serlousfy prejudrced the pTaJntlff As dlsrmssal of
the pfamtrff was based on ex- parte drscrplrnary proceedrngs and
order of the dismissal was not reasoned therefore plaintiff is
en‘trtled to declaratron that ; drsmlssal order dated 9.5.2001 is

illegaf nuII and void and as the order of dlsmlssal is null and void

for mandatory |njunct|on dlret;trng the defendant to release all
consequentlal beneft& As a result of same issue no. 1 & 2 is

decrded in posmve m favor of plaintiff and against defendant.

",
i

ISSUES NO 3 & 4

12.f_--f__' The burden to proof these issues was on defendant
and as he Was proceeded ex-parte no evidence was led on these
|ssues therefore these issues are decided in negative and favor of

defendant and against the defendant.
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ISSUE NO. 5.

13. As the order of the Board of Director deciding the

appeal against the order of MD, refusing to set aside the disrnis-saf

order passed by the MD was passed in the year 2015 thefrefo"r'e

the suit is filed well Wlthm the ‘,perlod of limitation. Therefore this

issue is decrded m negatNe in’ favor of Plaintiff and agalnst the‘
B

defenda:nt. ) _:...'.._.:.:-. -__ _:."'.h%.- R ...\_".. . : '\-_:.' _'l."-.__-

s %
e

_S_SUESNO 6&7‘

14-.’7-3-~t":".;~_"_'- The burden to proof these 1ssues Was on defendant
and as he Was proceeded ex- parte no evtdence W'as led on these
rssues therefore these |ssues are decrded m negatrve in favor of

F”Iatnflff and against the’ defendant

..... i
'

ISSUE NO. 8.

15. As plalntlffs servrces were terminated in violation of
principles of natura[ jUStICE therefore it is evident that plaintiff had
cause of actlon to flle tne present suit. Therefore, this issue is

decrded-ﬂn_._-negatlve-r,n favor of Plaintiff and against the defendant.

I'_ '.,\. ',\.

REL}EF

.ﬁ_

16 “In view of the discussion made above the suit of the
‘plain_ti'ff is decreed and the order of dismissal dated 9.5.2001 is

he_reby declared illegal, null and void. The plaintiff is also held
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entitled to all the consequential benefits like back wages, proper
fixation in new pay scale with effect from 1.6.2006, regular
increments on due dates, leave encashment of 300 days earned
leave and enchanced retirement gratuity and other beneﬁts as
and when due |n favor of the plarntrff and also countrng of three
year adhoc servrce Ieadrhg te regUlanzatron period in the tength of
service of the plalntlff for athe purpose of calculation of pensron

and backwages _' g-"-' -,

'..:

"

I ESRN Also a mandatory injunction. is granted drrectrng the

-i. b B

defendant to grant and release aII consequenua| beneﬁts to the
QRN SN QR

-

18.; Decree sheet be prepared accordlngly File after its

due completion be consrgned to the record room.

Anndunced and srgned in the Open Court on this 2™
day of August 2921

sd
Y (Vikas Kapoor)
(A V)0 om s Civil Judge, Court No.7,
(oo N Shimla, District Shimla. H.P.
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Annexure-A.
Sr. No. Name of witness Whether the witness of plaintiff
or defendant.
PW-1  Smt. Leela Chauhan  Plaintiff herself. j ‘
"y "I"*I o Hc Annneic(;j‘re._;B".‘~..~~
Sr.No. - *Date of ethEnt Description.
PWl/A 16 10 2017 Affidavit. "
PW1/B. ’-db- Office *order da‘l:ed 04. 05 2000
PWl/B fL * -do- Oﬁlce orderx
‘I?y\_llmlc_f. -do- iRe,on o’f Fepresentatlon
PW/D -do- R o,
PW1/E -do- v ‘Let_te_r.-dated 19.04.2001
PW1/F -do- Reply of show cause notice.
PW1/G do-{ - ““Show cause notice.
PWLH % =g Office order.
PW1/J i~ sdb=. ™ Letter.
PWL/K . \'i;—dé'—*-:;j . Office order.
PW1/L-: ﬂ-fd”of -do-
PWllM -do- -do-
PWI%N 16.10.2017 Office order.

PWLO,

-do-

-do-

PW1/P

-do-

-do-
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CNR No. HPSH120006432015.
Suit for Declaration u/s 34 of Specific
Relief Act, 1963.

PW1/T -do- -do-
PW1/Q -do- -do-
PW1/R -do- -do-

PW1/S -do- Letter,

o T B 4
g i |
PW1/U -do- (T, -do- N Y
.I"-L'\- ..'-\. :.' F .::' J"'. i H -"ﬁ"'. Ty Ty .:L'\-\.
PW1/V do- " .~ Notice u/s 76. R
'. 1 .' -. - '\'_ . e A7
i Wk, 5 F ;"\-.:, "'\,\m A m"\.\__h'\-\.
e R
1%, N"- "'-\.%. N ""-\._‘__

sd Uy
- (Vikas Kapoor) ™. <
Civil Judge, Court.ND,7;. ™,
Shimla,District Shintla. H:R» ™
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